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Multilingual contracts

The needs of international trade and the spread of investors around the world in searching for
better investment opportunities and higher profitability have created the need for contracts that
are written in more than one language (bilingual contracts), as the multiplicity of languages often
reflects the multiplicity of contractors. On the other hand, the International Chamber of Commerce
has done great efforts through its numerous publications, which interpreted and explained many
of the commercial terms used in international trade (International Commercial Terms). These
terms are known as Incoterms, in which the Chamber tried to unify the interpretation of these
terminologies to standardize dealing and approximate variances and differences in interpretation
between contractors. These efforts have been continuous in successive publications that require

knowledge of them and taking them into account in the need for such contracts.

Therefore, the first thing that Saudi merchants or lawyers must take into account when entering
commercial negotiations with foreign parties is to determine whether the final contract should be
in Arabic or a foreign language or both, but if the contract must be written in more than one
language; What is the approved language? Or what language will prevail and be adopted in
interpretation in the event of a conflict? On the other hand, there is a question revolving around

the need for a foreign language in the contract with the possibility of just drafting it in Arabic?

Drafting contracts in English may be tempting or attractive to the other (foreign) party to contract,
but this is not always true, as there are complex strategic considerations that affect the choice of
language, the most important of which is clarity and being able to know the meanings and
connotations of the words that reflect the interests of the parties. Unfortunately, in many cases,
lawyers tend to sign contracts in English with little thought about the consequences of this and
what they might lead to. On the one hand, good faith in the implementation of contracts and the
hope that the parties will implement all of their obligations cannot be neglected, but what if a
breach or disagreement arises about the standards of implementing the contract? How will the
customer stand? How will the interpretation be given? What is the position of the judiciary on the

multiplicity of interpretations and translations?

Most of the foreign investors in the Kingdom "non-Arabs” speak English, hence, in such contracts,
many lawyers prefer to choose the English language as the language of the contract without taking
into account the background and mother tongue of the other party! This often causes multiple
interpretations of the same text, which may cause disagreement in the application. On the other
hand, it cannot be denied that such differences may occur even if the other contractor speaks

English as a mother tongue.

Basically, we cannot deny the prevalence of the English language as a spoken and prevalent
language in the field of international trade, but unfortunately, some lawyers believe that writing

the contract in English may make him as a knowledgeable, and regrettably, it may rule out at the
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Multilingual contracts

same time the fact that the other party does not speak English fluently or withoutany consideration
to the enforcement law. Such practices often undermine multicultural trade negotiations or cause
conflicts, as the contract must be fully understood by the two parties and each party is aware of the
meaning of every word written in it. Accordingly, in such cases writing a contract in English can be
done after many deliberations and modifications. It can be dispensed by choosing the proper and

effective language according to the circumstances of the contract.

It could be said that ignoring the Arabic language in writing contracts that are executed in the
Kingdom has led to the creation of conflicts, and this does not mean that writing a contract in
Arabic will eliminate any possibility of disputes, but the clarity of obligations and compatibility
with the regulations in the Kingdom requires the presence of an Arabic text on which the lawyer

and the judge can rely on.

On the other hand, the foreign investor always seeks to try to understand the laws and regulations,
but for the most part, he is not fluent in the Arabic language, so he often requires to write the
contract in the English language. With this tricky situation, it is possible to write the contract in
Arabic and English with the adoption of the Arabic language as the basis of the contract and from
which the interpretation is taken in the event of ambiguity or inconsistency. Such procedure
besides it reduces litigation expenses for the parties, as there is no need for translation in the event
of adispute and there is no need to resortto an expertin language for interpretation, as judges can
understand the Arabic text and judge on its basis. This help to make many procedures short and
saves the time of both court and the parties. Hence writing bilingual contract with choosing the
Arabic language to be the approved language helps reduce expenses, shorten procedures, and

shorten the time of litigation. But how to approve a language over another in a bilingual contract?

There are several ways to write a clause that defines the approved language in the contract. For

example, the text may be written as follows:

The whole texts of this agreement, including those in the Annexes, have been
prepared in both [Arabic and English]. Both versions being deemed authentic,
but in the event of conflict or any inconsistency, the [Arabic] version shall

prevail in translation and be binding upon the parties.

Such a clause facilitates the process of interpretation for the Saudi judge and greatly helps in
understanding the intentions of the parties to the conflict and reduces the possibility of
exacerbating disputes. This is because the translation from one language to another may cause a
loss of linguistic accuracy and may create ambiguity and disputes. In many cases, some lawyers try
to save costs by using a translatorwho is not specialized in legal translation to translate commercial
contracts just,as a cost reduction. As aresult, there were cases in which the meanings were inverted

and changed, which affected the judge’s understanding of the text, as some texts may mean a
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specific legal status, but textual translation or a translation from a non-specialist (only because he
has a license) leads to creating costly confusion for both parties. That is because it may waste the
lawyer's efforts in drafting the original text by translating the contract into a second language,
which may lead to misunderstanding or mistakenly linking it with other texts. A translator not
specialized in legal translation may not fully understand the goods or services being described and

the conditions of use or the importance of being accurate in describing a product or procedure.
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The only way to ensure an accurate translation is by reviewing the contract before and after the
translation to ensure the understanding of each point and clause individually, then understanding
them as an integrated structure with access, if possible, to any correspondence or prior
understandings between the parties to the contract. This, besides the professionality in translation,
is the ideal situation to know if there is a discrepancy or difference. Hence when the translation is
done by a non-specialist, that will lead to dire consequences. The lawyer must explain the
dimensions of words, terms and expressions to his client before signing the contract, but if the
lawyer lacks the required capabilities to write or read contracts in other languages, this will

negatively affect the interests of his client.

The most important implementation problems in multilingual contracts (Enforceability):

Any lawyer participates or intends to draft a contract in English or in any language other than
Arabic must consider the enforcement place in order to be compatible with the legal environment
of thatjurisdiction. Because knowing the location would contribute to change the drafting method,
which would contribute to reducing the possibilities of conflict or obtaining rights in the event of
a dispute. Hence the lawyer is obligated in drafting the contract to take all possibilities of

implementation.

In fact, if the litigation is in a foreign non-English court, the judge will not examine the English text
directly even if he is fluent in the English language, but he will ask for a translation of that text to
his official language according to the rule of law in his country. Therefore, it would be bad for the

Saudi contractor if the wording were prepared only by a foreign party or in one foreign language.

On the other hand, the lawyer must examine the ADR options for resolving any future dispute, and
he shall find out if there is a clause refers to arbitration or any other peaceful means, as the
distinction must be made in the event of resolving the dispute through arbitration or through the
courts of a foreign country. In arbitration, it is possible to choose arbitrators who are fluentin the
contract languages. Thus, when the contract is written in Arabic and English, the arbitrators who
speak several languages often can understand the intent of the parties, but when the dispute
considered by a foreign judge the translation from English language into the language of that
country means doubling the necessity of writing the contract accurately and professionally. This
does not mean negligence in the event that the contract is to be applied in a country that speaks

English, as the accuracy of the phrases is essential so that the Saudi contractor does not fall into
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problems of drafting or poor translation and to clearly know the meanings of all the words and

terms of the contract.

Accordingly, the role of the lawyer emerges clearly as the client is not obligated to know any
language other than his original language, so he may not be able to read a contract written in
Chinese. In contrast, direct translation may be fast and cheap, but certainly does not take into
account the accuracy that reflects the legal foundations that have been written in the contract,
which will negatively affect the client’s position in the event of any dispute. The solution in such
cases is simple providing a translation of the mostimportant basics and clauses in the contract that
will be used. Such accurate formatted translations will save time, effortand money and ensure that
the client understands the terms of the contract. In addition to the necessity of having a list
explaining the terms and meanings that were mentioned in the contract at the beginning of each
contract or as an appendix to it. Hence the professionality of the translation will help the client to

take the proper decision to enter the contract or not.

In return, being aware of the language of the contract ‘in Arabic or in a foreign language’, whatever
itis, with the clarification of the official language of the contract, will help both parties to avoid any
ambiguity and will be also a secure element for the client (Saudi or a foreign investor) where he
will be aware of the real meanings of the contract’s terms for enforcement or even in case of a

dispute.

However, if it is difficult to achieve this, then the Arabic language should not be abandoned, not
only as a defense on it but also because its inclusion in the contract, even if the English language is
applied during the conflict, is a matter of greatimportance to the Saudi party, as it will be necessary
for understanding the intent of the two parties in the event of a dispute. This is because the Arabic
version of the contract that has not been chosen as the primary language of the contract in the
event of a dispute can clarify the purpose and the motive of the contract. This answers the question

about the importance of having an Arabic version of the contract.

In fact, the laws and principles applied to contracts in most countries follow familiar and
convergent principles with some difference in customs and procedures in the application of those
principles. However, with the differences in the judicial principles and rules, there are similarity
and congruences in some of these principles. For example, many laws approve the use of oral

evidence. Therefore, the United Nations Convention on Contracts for the International Sale of
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Goods came as an attempt to overcome such differences, as it gave the national courts freedom in
implementing those contracts with the provision to take into account “all relevant circumstances”,
such as the presence of another language besides the original language of the contract. This
highlights the importance of the presence of the Arabic language in the drafting of those
international contracts in which each party presents his own interpretations of the contract
“considering the spirit of the original contract”. In fact, the multilingualism could be financially
costly, butitis important in several cases, where it clarifies and explains the terms of the contract

for each party.
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Therefore, it must be taken into account the amount of time that usually takes to formulate and
conclude commercial contracts in English and to what extent the two parties can negotiate over
the inclusion or exclusion of one word or phrase, and in the event that two languages are used by
mutual consent and the two parties sign the contract, those languages will be the basis of the
agreement. Hence the client shall be aware of all the implications of signing a bilingual contract;
where the ignorance of the foreign language cannot be an excuse or a reason to not to fully audit
both copies, which requires specialization in translation and accuracy in selecting expressions,

whether in Arabic or foreign languages.

Examples of multilingual joint contracts prevailing in the Saudi market:

There are several kinds of commercial contracts that are always written in both Arabic and another
language, but the most common ones at the present time ‘according to the experiences of our law

firm’ are:

® Partnership agreements and joint ventures JV.

® The commercial agent within the Kingdom.

® Manufacturing and distribution agreements.

® Contracts of sale and purchase.

® Distributors and agents’ contracts (commercial agencies - franchise contracts, etc.).

® Remote service contracts such as electronic support and contracts on electronic technology
(designing websites and phone applications).

® Contracts concluded by mixed companies, whether internally or externally, due to the

presence of foreign partners who wish to know the details of any contract.

These are the mostimportant contracts that are concluded with openness and a tendency to attract
foreign capital and investors, and this does not eliminate the existence of service or consulting
contracts or any other kind of contracts, but these aforementioned models have become the most

widespread.
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Mechanisms for dealing with multilingual contracts before a court:

The question is that what can a Saudi lawyer do in a multilingual contract before the Saudi courts?
Initially, all documents must be translated into Arabic, in implementation of what was stipulated
in the executive regulations of the Law of Criminal Procedure (Chapter 1 - General Provisions -
Article 1, Paragraph 2 and also Paragraph 5 of Article 29), as these paragraphs stipulated the
necessity of translating all documents written in a foreign language into Arabic. In many cases, the
parties provide special translations that may differ in meanings, which requires the attorney to
check the translation that he will submit to the court before the court hearing in enough time to be
able to correct any errors or omit any incorrect translation. On the other hand, the lawyer must
check the translation provided by the opponent to avoid any deficiencies or errors in the
translation that may change the case, which may threaten the interests of his client. In fact, the
lawyer is obligated to read and audit any translation and alert the court about any errors or
inaccurate translation. These steps are to ensure that any document submitted to the court shall

have the correct meaning, which reflects the will of both parties.

As a matter of fact, some countries have adopted specialized rules regarding acceptance or appeal
of a translation; For example, the State of Texas, USA, has provided in the Evidence Rules Act
special provisions regarding recognition or objection to a translation from a foreign language into
the English language, considering the translations as documentary evidence, provided that this is
done within periods not exceeding 15 days before the hearing. Unfortunately, such texts do not
exist in the Saudi law of pleading system nor in its executive regulations. SO the objection to the
translation is subject to general principles in refuting the evidence or documents presented by the
opponentand is not linked to specific dates or times in particular, as a result, defects on translations
will be raised in the court hearings like any other defences. It is also known that the translations
accepted by the Saudi courts are issued by certified translation offices that are supposed to be
qualified and competent, but unfortunately, there are cases in which the translations were
superficial and inaccurate, which negatively affected and prolonged the litigation procedures
which led to a waste of court time and cost the litigating parties more money. Hence the existence
of periods for challenging translations may contribute to shortening the time of both court and
parties, so the judge does not have to request a translation of the opposing party, and then he sends
the translations to an expert translator to see the compatibility and determine which is more
accurate. Adopting such periods is helping to shortening the time of the case, so that hearings are

limited to pleading only on the subject matter of the dispute.
Conclusion and practical advice:

When negotiatingwith foreign-speaking parties, the lawyer must consider several points; The most

important of them is that: Is it in the client’s interest to write the contract in two different
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languages? Will this ‘writing bilingual contract” help to understand and implement the contract
smoothly, which serves the interests of both parties in general and the client in particular?

Therefore, the following points must be considered:

1. Thelawyershall know and determine the legal system that is considered the best for his client.
This shall be done according to the place of implementation or according to the parties’ choice
of the law applicable to the contract. Hence if the Saudi law is not the most appropriate for any
reason, then reference must be made to the law that is best suited to the client and an
explanation of those reasons, for example, if the place of implementation is outside the
Kingdom or the assets of the other party are outside the Kingdom, so the Arabic language is
not the language that can be identified as the main and official language of the contract, so the
lawyer must determine the foreign language as the original language of the contract to ensure
a good understanding of the judge in that system or that country while keeping the Arabic
language as a signed and considered official version for the purposes of knowing the parties’
intentions in general.

2. When dealing with a multilingual contract (either because the contract is related to other
contracts written in a language other than Arabic, or itwas writtenin another language besides
Arabic), itis best to deal with a lawyer who is fluent in both languages. It is often appropriate
to appoint a local lawyer from the other party’s state. To contribute to reviewing and auditing
the contract in his native language to ensure clarity and ability to implement.

3. If the Saudi lawyer is not able to find a professional lawyer to translate the contract in the
language of the other party, he must clarify this to the client with an indication of the kind of
problems that inaccurate translations may cause. Therefore, it is possible to start translating
each clause separately until the contract is completed, then after that, you shall read it in full
and link the articles together. Moreover, it is possible to avoid terms that carry multiple
meanings, contradictory or difficult to explain or those words that are difficult to find an
accurate Arabic equivalent to match. Therefore, the foreign attorney who is auditing the
contract shall build a coherent contract based on the need to ensure that he knows the intent
of the contract and the parties’ intentions and goals for the contract.

4. If the language of the contract is not English, the lawyer can work on obtaining a certificate
from the office of a licensed lawyer or translator in that country to certify that the contract
written in his language is identical in meaning to the English language copy and itis complete
and accurate as a guarantee for the accuracy of the meanings of the contract texts to preserve
the rights of the parties, especially the Saudi party.

5. Thelawyershall ensure that each party to the contract has signed all copies of the contractand
has ticked each page of it. If there are appendices, they must also be marked in the margin of

each copy of the contract.
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6. The parties and their attorneys should consider time, resources including legal fees and costs
for drafting or auditing contracts. The responsibilities of translation and auditing must also be
defined tightly and accurately, as the parties to the contract often dispute the meaning of one
word in the contract, which requires verification of translations.

7. Such steps require finding proficiency lawyers to be able to read the foreign text with a critical

eye and provide a legal opinion that serves the client.
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