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Does ‘public policy’ impede the enforcement of
International commercial arbitration?
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Does ‘public policy’ impede the enforcement of international commercial
arbitration?

In considering arbitration and its objectives, we find that arbitration entails
reaching a legitimate means that settles a dispute between the parties to a legal
relationship that has been struggling from some misunderstanding, error in
implementation, or default from one of the parties. Arbitration includes the obligation to
implement what is issued by the arbitrator/s, as it is the real goal of having an arbitration
process that regulates the resort to arbitrators. The goal is not to have an arbitration
system, but rather to settle the dispute in a peaceful manner. The arbitration process
preserves the rights of the parties involved. on the one hand and speeds up the resolution
of the dispute on the other hand, and this is one of the most important characteristics of
arbitration. Nevertheless, when the arbitral award or the spirit of the foreign judgment
in conflict with the public policy of a country, the judge will be forced to refuse the
implementation of the award on the grounds of conflict with public policy. Hence, the

public policy is a sufficient ground to reject the arbitral award.

Returning to the stipulated question of whether public policy is a barrier to the
enforcement of arbitral award. It appears that, looking at the components of the legal
system between countries, the foundations and principles cannot be waived, and, in most
cases, these foundations are known to all parties, as if they were universal laws.
Principles such as equality, the right to defend, pleading and others, constitute a solid

foundation in the consciences of the public.

However, considering the differences and their specific principles, the question arises
with regards to the extent to which differences affect the enforcement of the arbitration
award. For example, in ‘Riba’ interests, we find that Islamic law has called it Usury, and
overtime in Islamic culture, Riba has become a word with negative connotations for
Muslims. Its forbidden nature has become embedded in its meaning despite the linguistic
reference in the language which indicates, excess. On the other hand, we find Usury in

many countries around the world legal. Thus, it is clear that the difference is in treating
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a particular circumstance in the Riba/Usury case. Because Usury is forbidden in Shari’a
law and it is not considered the same in many international laws. This does not mean
Usury must follow the international norms and breach the Sharia law. However, we shall
highlight the need to define the framework of the public policy in order to make it
comprehensible for both lawyers and the arbitrators. Defining the framework will assist
in the application of the arbitral awards in Saudi Arabia. However, this consequence
does not answer the previous question. From a simplistic point of view, it is necessary
to understand the importance of having a general framework for the state’s provisions
relating to public policy. Thus, what is the rule that our national courts will follow in

determining public policy?

Finding an accurate, systematic definition that describes precise elements
included within the definition of public policy is almost impossible. Public policy, as
mentioned above, may differ from one country to another, as each country has customs,
traditions, culture, and religion. All these elements affect the definition of an accurate

understanding of public policy.

However, a look at the judicial rulings that are considered executive laws and their
applications, provisions, and customs in the country, will result in a clear understanding
of public policy. In fact, the judiciary force aims to issue strong and enforceable rulings.
Accordingly, in view of the rulings issued by the Saudi Board of Grievances, a court
which was dealing with both the provisions of Arbitration and the provisions of foreign
courts in the same manner and applying the same principles.* It can be seen that in
several rulings the court has stated that the arbitration ruling that is required to be
implemented, does not contradict any valid legal assets and Shari’a principles and
foundations. However, what are these legal assets and foundations? where the text is still
vague. In fact, some rulings have tried to give some more deep interpretation and

definition of what is considered Shari’a principles and foundations, through adapting a

4 For more information, see Abdulaziz bin Muhammad Al-Fadhli, The Recognition and Enforcement of Foreign
Commercial Arbitral Awards in Saudi Arabia: Comparative Study with Australia, University of Wollongong, Australia
2014.
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unified rule. The Islamic term for the public policy principle is ‘the common interest’
(‘Masaleh Morsalah’). An often-cited academic saying states that Muslims must fulfil
contractual requirements except those which ‘allow what is prohibited or prohibit what
is allowed’. This shows that the public policy in the Shari’a law is linked, generally, to
the explicit texts that have been cited clearly in the Qur’an and Sunnah. As for the
provisions that have no explicit texts, they are not included in the public policy principle.
Hence, the existence of an award that includes a usuary interest will be contrary to the
public policy of the Kingdom of Saudi Arabia. The implementation of that award or part
of it ‘the usuary parts’ will be rejected and the rest of that award will be enforced if the
award is separable as an implementation of the New York Convention 1958, which the
Kingdom joined in 1414 AH. This view has been supported by the decisions of the
President of the Saudi Board of Grievances.® These rulings were included in the
decisions of the President of the Saudi Board of Grievances, where he stated that the
violation of the provisions of the Kingdom’s internal system as a contrary to the public
policy. Additionally, the rulings include the stipulation that foreign awards shall not be

inconsistent with a national provision issued/considered before a Saudi court.

As a result, it can be said that the public policy in the Kingdom is not only the legal
foundations and principles, which were defined by the Board of Grievances with what
was stated in explicit texts from the Qur’an and the Sunnah of the Prophet although also
include the statutory texts that are enforceable in the Kingdom. In addition, the final
court rulings where the foreign award must not be in contrary to a Saudi judgment or

any lawsuit pending before the Saudi courts for the same parties and the subject matter.

5> See the decision of the President of the Saudi Board of Grievances No. (7) dated 5/15/1405 AH 1985. And replaced by
the decision No. 116 of 1428 AH 2007 and this decision was explicitly based on Royal Decree No. 8071 / M dated
11/11/1427 AH (2007). This royal decree is considered an authorization from the Saudi Council of Ministers to the head
of the Board of Grievances to set controls for implementing foreign court rulings and foreign arbitration rulings.
81t should be noted that the Saudi Execution Law issued by Royal Decree No. (M) / 53 of 8/13/1433 AH specified in its
Article 9 that the competent authority in the enforcement of foreign judgments and foreign arbitral awards is the
enforcement courts. Then the eleventh article mentioned this in detail as follows:
Without prejudice to treaties and agreements, the enforcement judge may not execute a foreign judgment or
order except on the basis of reciprocity and upon ascertaining that: (1) the courts of the Kingdom have no
jurisdiction to review a dispute regarding which a judgment or order is issued and that the foreign courts
issuing such judgment or order have jurisdiction over it in accordance with the rules of international judicial
stated in their law; (2) the litigants of a lawsuit in which a judgment is rendered are summoned to appear, are
dually represented, and are given the right to defend themselves; (3) the judgment or order has become final
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Nevertheless, there is a question about the reason for denying implementing foreign
judgments (whether court rulings or foreign arbitral award) based on the ground of
breaching the public policy? The answer is that this public policy aims to preserve the
people’s beliefs, principles of justice, human rights, equality justice and all the general
and noble principles favored by the people. The application of these principles as
mentioned, differ significantly in their implications and procedures from one legal
system to another. Public policy has become a necessity that must not be expanded or
measured in order not to be avoid the rejection of the foreign arbitration awards. In fact,
public policy is a guarantee of the preservation of the legal foundations and assets of any
state, as well as the principle for protecting the foundations of the internal system of a

State.

The public policy principle was not intended to be an obstacle to the implementation of
the foreign awards provisions. In addition, it is not intended to suspend or reject
arbitration directly. It aims to protect the internal system, as this protection sometimes

requires the refusal of implementing the foreign arbitral award.
Abdulaziz M. Alfadhli

2016

accordance with the law of the court issuing it. (4) the judgment or order is not conflict with any other

judgment or order issued in the same case by a competent judicial body in the Kingdom; and (5) the judgment

or order is not in conflict with public order in the Kingdom.
In fact, in order to know the functioning of the enforcement courts and their dealings with the definition of the public
policy, there must be an Analytical study of many judgments published in this matter, whether by execution or rejection,
which is ‘unfortunately’ not really available in relation to the rulings issued by the enforcement courts.
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