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Final and binding arbitration

What is final and binding arbitration?

Final and binding arbitration is the award that is passed by an arbitrator/arbitration panel who has
been giving the powers to adjudicate and end the dispute by the parties, where the arbitration is a
form of Alternative Dispute Resolution. The laws require the two parties - the parties to the dispute
— to have a written arbitration agreement whether as an arbitration clause in the original contract,

or the entering into a specific arbitration agreement once a dispute has arisen.

In Saudi Arabia, the legal strength of arbitration award stems from arbitration system and the
consideration of the arbitration award as an executive document according to the enforcement

system, as it possesses the legal force of judicial rulings in terms of compulsory enforcement.

In fact, the international community has long recognized the importance of arbitration, where in
1959, more than 85 countries signed the New York Convention on the recognition and
enforcement of arbitration awards to ensure that every treaty participant enforces arbitration

awards. Yet nearly 148 countries have signed the convention (Including Saudi Arabia in 1994).
The question is: What are the advantages of final and binding arbitration?

Once the parties agree to the arbitration process, neither of them can withdraw or refuse the
arbitration, and in case one of the parties rejects the arbitration, the other party can impose the

arbitration through the intervention of the court originally competent to consider the dispute.

In general, and in most cases, arbitration does not take longer than 9 months from start to finish,
depending on what we have done and according to what we see in arbitration cases. This makes it
faster in many cases than litigation which can take many years. As soon as the parties submit the
dispute file to the arbitrator, the pleading sessions begin and after their end in most cases, the final

arbitration award can be obtained within 60 days.
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Final and binding arbitration

What is the legal effect of the issuance of arbitration award?

The advantage of arbitration is that it ends the dispute, and the arbitral award cannot be revoked,
and there is no legal ground for any appeal process or judicial review of the arbitrator/arbitral
tribunal’s decision, except in narrow cases specified by internal laws in accordance with the 1958
New York Convention. These cases should not be expanded as they are considered an exception
to the force and enforcement of arbitration awards. Accordingly, the Saudi arbitration system
prohibits judges from reviewing the subject matter of the arbitrator’s decision, as the judge is
bound by the final and binding nature of the arbitration award, and the exceptions to this original

can be summarized as follows:

—_—

Lack of a signed arbitration agreement.

2. The arbitrator/s failure to hear the relevant evidence (a fundamental defect in the procedures).

3. Thearbitrator/s did not decide on the substantive claims presented by the parties, and he/they
did not settle in the dispute.

4. The Arbitration System excludes some disputes from arbitration, and it requires prior
approvals for other disputes as in administrative disputes.

5. One of the parties was not given proper notice of the appointment of the arbitrator or of the
arbitration proceedings or was otherwise unable to present his case, hence he misses the
opportunity to defend himself and obtain a fair plead.

6. The arbitration award conflicts with public policy (which include, for many, explicit texts of

the Qur'an, or Sunnah, and the existence of /jmaa).
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Final and binding arbitration

In these cases, the arbitral award is defective and deserves to be revoked, but when the arbitration
procedures are properly completed, and the hearings and judgment have been notified. The
execution judge has no power but to enforce the arbitrator/arbitrators’ judgment, where he has no
power to consider the subject matter of the dispute. Appealing on the arbitral award only for the
ground of violating the public policy, such as the violation of an explicit provision in the Qur'an or
the purified Sunnah of the Prophet, or a violation of consensus issued by the Muslim jurists, or if

the judgment contravenes explicit legal texts or a final court ruling issued on the same subject.
What is the cost of arbitration?

Given that litigation in the Kingdom of Saudi Arabia is free and does not have any fees, arbitration
can be more expensive than litigation. But calculating the cost across cases requires careful and

specified research and investigation to calculate the damage and to whom it most often occurs.
What are the advantages of arbitration?

The possibility of applying the arbitration award in any country that is a signatory to the New York
Convention 7958 or based on the principle of reciprocity, since the enforcement of the arbitral
award is supported by the New York Convention. Hence the proof of reciprocity is not required if
that country is a signatory state to the convention. Therefore, arbitration according to the New York
Convention obliges the court to support arbitration except for the above-mentioned narrow
exceptions only.

In arbitration, the parties to the dispute have greater freedom, as the arbitration allows the parties
to determine the location of enforcement, time of litigation, and gives the parties the right to specify
the language of the arbitration, the number of arbitrators, and the inclusion of a condition that the

losing party pays all the costs of the arbitration.
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Final and binding arbitration

In judicial rulings, the verdict can be revoked, retrial, or execution suspended for the pleading
period through the appeal process; this is not available in the arbitration procedure except in the
case of appeal against the arbitration award, which is a narrow matter as mentioned above.
Arbitration guarantees confidentiality more than the judiciary, as the judiciary is originally public
and open to the public to attend trails. On the other hand, arbitration hearings usually take place
in private rooms and are only attended by the parties to the case and their representatives or those
summoned by the arbitration committee as experts or technicians. Hence confidentiality in the
arbitration is very high, which preserves both parties’ privacy and the possibility of continuing
business relationship.
How should an arbitration clause be written?
This is a sample text to what has been adapted by the American Arbitration Association:

Any dispute or claim arising out of or related to this contract, whether its

implementation or interpretation, or any breach thereof or damage resulting from

it, whatever its cause, shall be resolved by arbitration according to the arbitration

rules approved accordingto ___applicable law __. The arbitration award shall be

binding and final and the number of arbitrators shall be one/panel of _number of

arbitrators arbitrators. The place of arbitration shall be held at place of
arbitration (locational jurisdiction). The __language of hearings and final
award language shall be the language of the arbitration. The losing

party pays all costs and expenses of arbitration (including attorneys’ fees) as well
as all costs and expenses associated with any enforcement procedures necessary

to collect what has been decided.
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Final and binding arbitration

How can the losing party delay the enforcement?

Unfortunately, there are some reasons that the losing party can claim to delay the enforcementand
try to revoke the execution by presenting one of the reasons for nullifying the arbitration decision
mentioned above. For example, the losing party could claim that he was not properly notified of
the arbitration procedures, or that he never signed the arbitration agreement in the first place or
was not notified of the arbitration award, as such defenses contribute to delaying enforcement.
Accordingly, arbitration must be referred from the early stages to an arbitration center or tribunal
that has clear and published procedures to ensure the validity of notifications, or at least to
specialists in arbitration, who can value the importance of proving all initial procedures, starting
from fulfilling the requirement of writing in the arbitration clause or arbitration agreement, up to

declaring the award to the parties to ensure its application.

Therefore, the best way for fastand smooth enforcement is to have clear procedures and approved
steps, where just the knowledge of these steps is not sufficient by itself, but the parties must pledge
to abide these procedures and certify that in the event of their attendance in the hearing, so the

best defense for such claims is:

Confirming each notification issued by the arbitration panel (translated if needed) and
documenting each step of the notification.

If the arbitration is outside the country, all notifications must be documented with proof of
delivery.

Proof of the presence of both parties in each arbitration trail and ensuring that they are informed
of the next trail and that they sign that notification to avoid any claim of not being aware of the
continuation or timing of the arbitration process. And any other procedural matters that the

arbitrators must document to prevent the rejection of their award.
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Final and binding arbitration

Although there are an arbitration clause or agreement, sometimes the losing party goes to argue
that the arbitration award violates the public policy. Even though the New York Convention 1958
prohibits the national judiciary from examining the subject matter of the lawsuit, the national
judge remains empowered to examine the violation of public policy and to consider the outcome
of the arbitration award and the extent of It conflicts with public policy.

By reviewing quickly, the meaning of the final judgment, i.e, the one issued by the
arbitrator/arbitral tribunal, which ending the dispute and having the executive powers, it is

considered final and binding on the two parties.

Dr. Abdulaziz M. Alfadhli
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